The cases applied the ruling and their gist

Dozens workers could not believe they have no right to say ‘No’ to apparently unlawful directions and have no right to complain about workplace illegalities. They ignored legal advices and fought in the Court and Industrial Relations Commission, but lost disgracefully. It is hard for workers to accept that the Court assumed the illegalities were on the employers’ parts, but on the other hand concluded that the employees were vexatious to complain to the court against those illegalities.
1.
Stanislawa Bahonko v Moorfields Community Anor [2005] FCAFC 116 (15 June 2005) 


‘7
…Miss Bahonko claimed that she made complaints about Moorfields to authorities, including:
	•
	the Equal Opportunity Commission;

	•
	the Human Rights and Equal Opportunity Commission;

	•
	the Ombudsman;

	•
	the Victoria Police Ethical Standards Unit;

	•
	the Aged Care Complaint Agency;

	•
	Job Watch; and

	•
	the Workcover Authority.


‘8 
His Honour held (at [35]) that Miss Bahonko’s workcover claims were not a reason for her termination by either respondent. He also referred to authority which stated that making a claim under the Accident Compensation Act 1985 (Vic) was not comprehended by s 170CK(2)(e); see Jennings v Salvation Army [2003] FCA 1193; (2003) 128 IR 366 and Zhang v The Royal  Australian Chemical Institute Inc [2004] FCA 1392. See now, on appeal, Zhang v The Royal  Australian Chemical Institute Inc [2005] FCAFC 99 at [34] per Lander J, with whom Spender and Kenny JJ agreed.’ 

2.
Ansari v Commonwealth Bank of Australia Limited (ACN 123 123 124) [2007] FCA 1908 (6 December 2007)
“8 
On 5 December 2006, the solicitor for the Bank, Ms Halpin, wrote to the applicant, reserving the Bank’s right to produce the letter to the Court on the issue of costs, and setting out why, in the Bank’s view, the applicant’s claim had no reasonable chance of success. The letter advised the applicant that;

“‘... assuming that the Federal Court accepted that your allegations against the Bank were true (which the Bank does not admit), the allegations do not amount to unlawful conduct by the Bank under the Workplace Relations Act 1996 (Cth) (‘Act’). 

“Your application refers to ‘filing a complaint, or participation in proceedings against an employer involving alleged breaches of law or regulations.’ You should be aware that the Federal Court has decided previously that this ground of unlawful termination under the Act does not apply to a complaint made directly by an employee to an employer (see Zhang v The Royal Chemical Institute Inc [2004] FCA 1392). 

If you chose to continue with your application, the Bank will consider making an application for an order:
“1.
 that your application be struck out (so it can no longer proceed) because it has no reasonable prospect of success; and 

“2.
 that you pay the Bank’s legal costs.”
‘44 …My inability to conclude affirmatively that the proceedings were instituted vexatiously or without reasonable cause does not entail that at no point while the proceedings have been pending has the applicant unreasonably caused the Bank to incur costs in connection with the proceeding. In my view, such a point was reached after the mediation by a Deputy Registrar of the Court had been unsuccessful and the applicant refused the Bank’s last offer of settlement made on 13 August 2007. By then, the applicant had received the benefit of independent legal advice from pro bono Counsel experienced in industrial law. That advice, and the further exploration of the problems which confronted her which, I infer, occurred during the mediation, should have made it clear to the applicant that it was hopeless to continue her proceedings in this Court. Accordingly, I consider it a proper exercise of the discretion recognised by s 824(2) to order that the applicant pay such of the Bank’s costs of the proceedings as have been incurred after 20 August 2007.’
3.
Radha v ING Investment Management Ltd [2008] FMCA 75 (1 February 2008)
‘8.
Mr Booker relies on He v Lewin, in the matter of an application for Writs of Mandamus and Certiorari or Constitutional Relief against Lewin [2004] FCAFC 161, Zhang v The Royal  Australian Chemical Institute Inc [2005] FCAFC 99 and Wang v University of New South Wales [2005] FCA 1040 which were decided before the “WorkChoices” reforms and brought pursuant to s.170CK(2)(e) of the then Act. That subsection is in identical language to s.659(2)(e) of the current Act. 

‘9.
Mr Booker refers to He v Lewin at [44]: 

· [44] The fact that no application was made to the Commission in respect of any ground specified in s 170CK may not have been an accident. At the time of his application, and in the hearing before Commissioner Lewin, Mr He was legally represented. So far as the evidence before this Court goes, it appears that the only complaints Mr He made about the issue of the crane capacity and the issue of underpayment of superannuation were complaints made to management of the second respondent. Section 170CK(2)(e) is directed to the making of complaints to outside authorities, either by way of instituting proceedings against an employer, or by way of making allegations to officials who are empowered to investigate such allegations. The ground would not be established by the making of complaints directly to the employer alone.
Mr He’s application in that case was unsuccessful.

’10. Zhang v The Royal  Australian Chemical Institute Inc followed He v Lewin: 

· [22] In my opinion, there is no reason to doubt the correctness of the construction of s 170CK(2)(e) arrived at in He. Indeed, for the reasons which follow, I agree with that construction.
‘11. The operation of the provision was discussed in Zhang v The Royal  Australian Chemical Institute Inc at [25]-[26]: 
· [25] In my opinion, that cannot be so on a plain reading of the subsection. Section 170CK(2)(e) speaks of ‘filing’ a complaint. An employee who complains to his/her employer does not thereby file a complaint. A complaint can only be filed somewhere and with someone other than the employer and probably only to a Court or Tribunal. That is consistent with reading the ‘filing of a complaint’ with the words that follow ‘or the participation in proceedings’, namely ‘against an employer involving alleged violation of laws or regulations’. 
· [26] The use of the word ‘against’ in s 170CK(2)(e) also means that the complaint must be to someone other than the employer. An employee who complained to the employer about the employer’s conduct would not be filing a complaint ‘against’ that employer.
’34. A certificate as prescribed in s.663(5)(a) is a precondition to this Court’s jurisdiction. That subsection also limits the Court in that the certificate under s.650(2) must include a ground of unlawful termination. In this matter, a certificate issued by Commissioner Redmond was tendered and I am satisfied that this requirement has been satisfied.’
4.
Wang v University of New South Wales [2005] FCA 1040 (26 July 2005)
‘7 
As this is a strike out application, Ms Wang is entitled to have it dealt with on the view of the facts that is most favourable to her case. Accordingly, if it was relevant for me to go to the matter, I would be obliged, in considering the present application, to assume she is correct in the criticisms she makes of the University's procedures and its manner of considering her internal complaints. I emphasise this is the assumption I would have to make; I would not make any finding at this time.’

‘10 In Zhang v Royal Australian Chemical Institute [2004] FCA 1392, Finkelstein J applied He. At para 3 of his Honour's judgment, he analysed para (e) in the following way:

‘Three acts of an employee can attract the operation of section 170CK(2)(e). They are: (1) the filing of a complaint; (2) the participation in proceedings; or (3) recourse to competent administrative authorities. In each instance, the Act must involve or arise out of an allegation that the employer has violated some law or regulation. According to the cases, the principal one being [He] at [44], a case in which the applicant's husband was the prosecutor, the filing of a complaint must be made to "outside authorities" who have power to investigate the allegations made against the employer. Thus, section 170CK(2)(e) does not apply where the complaint is made directly to the employer. This puts the first of the three conditions on the same plane as the other two.’
‘11 Finkelstein J’s judgment was considered by a Full Court, consisting of Spender, Kenny and Lander JJ, in Zhang v Royal Australian Chemical Institute [2005] FCAFC 99. Spender and Kenny JJ agreed with the reasons of Lander J. At [19] Lander J, quoted from the judgment of the Full Court in He. At [22] he indicated he saw no reason to doubt the correctness of the construction of s 170CK(2)(e) arrived at in He. He went on to say that, for the reasons which follow, he agreed with that construction.

‘12 At [23] to [26] his Honour said this:

‘Three circumstances can trigger the operation of the proscribed reason in s 170CK(2)(e). First, the filing of a complaint by the employee. Secondly, participation by the employee in proceedings against an employer. In both those cases they must involve alleged violation of laws or regulations by the employer. The punctuation supports that construction. Thirdly, recourse by the employee to competent administrative authorities will trigger the operation of the section. All three circumstances are directed to complaints to parties other than the employer.

‘However, it was argued by the appellant that a complaint to the employer would be caught by the subsection.

‘In my opinion, that cannot be so on a plain reading of the subsection. Section 170CK(2)(e) speaks of ‘filing’ a complaint. An employee who complains to his/her employer does not thereby file a complaint. A complaint can only be filed somewhere and with someone other than the employer and probably only to a Court or Tribunal. That is consistent with reading the ‘filing of a complaint’ with the words that follow ‘or the participation in proceedings’, namely ‘against an employer involving alleged violation of laws or regulations’.

‘The use of the word ‘against’ in s 170CK(2)(e) also means that the complaint must be to someone other than the employer. An employee who complained to the employer about the employer’s conduct would not be filing a complaint ‘against’ that employer.’
‘13 Lander J supported this construction of para (e) by reference to Article 5 of the Convention described in Schedule 10 to the Act as the Termination of Employment Convention 1982.

‘14 Paragraph (c) of Article 5 of that Convention uses words almost identical to those contained in para (e) of s 170CK(2) of the Act. At [29], Lander J said:

‘The Act makes those reasons for termination unlawful. The purpose of the Article is to prevent retaliation against employees who make complaints to third parties against their employers: International Labour Organisation ‘Protection Against Unjustified Dismissal’, Report of Committee of Experts, International Labour Office, 1995, paras 115-117.’
‘15 The factual situation in the present case is similar to that encountered in both He and Zhang. I emphasise that Ms Wang is entitled to have the benefit of favourable assumptions concerning any relevant disputed facts. Her problem is that there is no relevant disputed fact. Ms Wang concedes she made no complaint, participated in no proceeding, and had no recourse to administrative authorities outside the University. It follows that s 170CK(2)(e) of the Act is inapplicable to her claim.’

‘17 It follows from what I have said that this proceeding was instituted without reasonable cause. Consequently, it comes within the exception set out in s 347 of the Act. There is no discretionary reason to deny the University its costs. The solicitors for the University spelled out the position to Ms Wang’s solicitors but she decided to press on with the proceeding notwithstanding her solicitors’ advice to the contrary.

‘18 I order that the application be dismissed pursuant to Order 20 rule 2(1)(a) of the Federal Court Rules and that Ms Wang pay the costs incurred by the University in relation both to the notice of motion and the principal proceeding.’

5.
Sapula v ResMed Ltd [2007] FCA 438 (19 March 2007)
‘5  This morning, Mr Vernier, with respect to the first complaint, has drawn my attention to a judgment of a Full Court of this Court in Zhang v Royal Australian Chemical Institute Inc [2005] FCAFC 99; [2005] 144 FCR 347, particularly, at [25] and [26] in the judgment of Lander J, with whom Spender and Kenny JJ agreed. That decision seems to me to be directly on point and adds further support for what, in any event in this case, appears clearly enough from the statutory provisions, namely that Mr Sapula has no cause of action arising under s 659 of the Workplace Relations Act 1996 (Cth).’

‘9  I have no reason to doubt Mr Sapula's sincerity when he tells me that he thought he acted as he was obliged to do by reference to proper engineering principles and standards. However, so far as the proceedings in this court are concerned, it is clear to me that, as a matter of law, the proceedings always lacked an adequate foundation and, objectively speaking at least, there was no basis for them being commenced.’

‘12 As a matter of principle, I feel that I have no alternative but to accede to the request for costs, that application having been made by the respondent. As a result, I will order that the applicant pay the costs of the respondent as agreed or taxed.’

6.
Dowling v John Fairfax Publications Pty Ltd [2007] FMCA 2104 (20 December 2007)
’30 Their Honours’ decision was followed by a differently constituted Full Court in Zhang v Royal Australian Chemical Institute Inc. [2005] FCAFC 99; (2005) 144 FCR 347. There, Lander J (Spender and Kenny JJ agreeing) rejected the appellant’s submission that a complaint to the employer would be caught by the paragraph which is now s.659(2)(e). His Honour pointed to the wording of the paragraph which speaks of “filing” a complaint saying: 

· An employee who complains to his/her employer does not thereby file a complaint. A complaint can only be filed somewhere and with someone other than the employer and probably only to a Court or Tribunal. That is consistent with reading the “filing of a complaint” with the words that follow “or the participation in proceedings”, namely “against an employer involving alleged violation of laws or regulations”.’
7.
Sallehpour v Frontier Software Pty Ltd [2005] FCA 663 (25 May 2005)
8.
Bahonko v Moorfields Community [2005] FCA 46 (4 February 2005)
‘35 Claims made to WorkCover are not relevant for the purposes of s 170CK(2)(e). In Jennings v Salvation Army (2003) 128 IR 366 Marshall J stated at [35] that:

"the making of a claim under the Accident Compensation Act does not fit within para (e). Such a claim is not the filing of a complaint against an employer involving alleged violation of laws or regulations. Also, it is not the filing of a complaint against an employer involving recourse to competent administrative authorities. It involves nothing more than making a claim for compensation under a no-fault compensation scheme."
See also Zhang v The Royal  Australian Chemical Institute Inc. [2004] FCA 1392 per Finkelstein J at [15]. In any event I am satisfied that the applicant’s WorkCover claims were not a reason for the termination of the applicant’s employment by either of the respondents.

9.
CSR Viridian Limited (formerly Pilkington Australia Limited) v Claveria [2008] FCAFC 177 (30 October 2008)
‘22 The trial Judge reiterated her conclusion, previously reached, that, in the absence of authority, the "natural meaning" of the expression "competent administrative authority" was "a body with legal capacity to manage, deal with, or suitably address an employee’s allegation against his or her employer, in some way". Her Honour said that that conclusion was "much the same" as that reached by Ritter JR in an unreported judgment of 10 February 1997 (Leicester v Western Desert Puntukurnuparna Aboriginal Corporation). She noted that the occupational health and safety officer at the Victorian Trades Hall Council "had no relevant competence" to deal with the email sent in the facts of Zhang v The Royal  Australian Chemical Institute Inc [2005] FCAFC 99; (2005) 144 FCR 347, 350 and was not (apparently, therefore) a competent administrative authority; and that a claim for accident compensation did not fall within s 659(2)(e), as held in Jennings v Salvation Army [2003] FCA 1193; (2003) 128 IR 366, 370-371.’

10.
Dowling v John Fairfax Publications Pty Ltd (No.3) [2008] FMCA 845 (26 June 2008)
’47
The reverse onus of proof provided by s.809(1) will not operate unless there is an allegation of conduct which satisfies the criteria set out in s.793(1)(j) or (k): Zhang v Royal Australian Chemical Institute Inc [2005] FCAFC 99; (2005) 144 FCR 347 per Lander J at 352 [33]’;

11.
Kang v Commonwealth of Australia [2008] FCA 1863 (19 December 2008)
‘24 The Federal Magistrate accepted that, once Ms Kang had made the allegation that Mr Kennedy had terminated her employment for one or more of the reasons identified in s 659(2)(a) and (e), the onus fell on the Commonwealth, under s 664, to prove that the termination did not occur for a proscribed reason: see Zhang v The Royal  Australian Chemical Institute Inc [2005] FCAFC 99; (2005) 144 FCR 347 at 350’

‘25…His Honour rejected the claim, insofar as it was based on s 659(2)(e) on the basis that it was well settled that the paragraph did not apply where all that the employee had done was to make a complaint directly to his or her employer: see Zhang at [19]-[30]; Claveria v Pilkington Australia Ltd (2007) 167 IR 144 at [110]-[112]. All of Ms Kang’s complaints about her treatment were directed to other officers within the Attorney-General’s Department.’

‘Construction and Application of Section 659(2)(e)
‘39 It is well established that s 659(2)(e) "is directed to the making of complaints to outside authorities, either by way of instituting proceedings against an employer, or by way of making allegations to officials who are empowered to investigate such allegations. The ground would not be established by the making of complaints directly to the employer alone": He v Lewin [2004] FCAFC 161; (2004) 137 FCR 266 at 280 [44] (per Gray and Mansfield JJ); Zhang at 350-352 [19]-[33].’

‘71 The appeal was instituted without reasonable cause. Ms Kang should pay the respondent’s costs of the appeal.’
12.
Sheikholeslami v University of NSW (No.3) [2008] FMCA 35 (25 January 2008)
‘109 In the present case, none of Dr Sheikholeslami’s complaints about harassment etc which she made in her communications to officials of the University, whether before or during the disciplinary proceedings in 2004, could give rise to a proscribed ground of termination under s.170CK(2)(e), even if they had substance, and even if their existence provided a reason for her termination.’
13.
Hayward v Rohd Four Pty Ltd Ors [2008] FMCA 1490 (7 November 2008)
‘65
The respondents argue that submitting a claim to Workcover Queensland, in those circumstances, is not sufficient to engage s.659(2)(e) of the Act. That submission derives support from Jennings v Salvation Army [2003] FCA 1193 at [35]; Zhang, supra, at [34]; and Bahonko v Moorfields Community [2005] FCAFC 116 at [22].

‘66 The precise ambit of s.659(2)(e), and in particular what is meant by the phrase “recourse to competent administrative authorities” was comprehensively considered by the Full Federal Court in CSR Viridian Limited (formerly Pilkington Australia Limited) v Claveria [2008] FCAFC 177.
‘67
The majority justices adopted what was said by Lander J in Zhang at [23]: 

· “Three circumstances can trigger the operation of the proscribed reason in s 170CK(2)(e). First, the filing of a complaint by the employee. Secondly, participation by the employee in proceedings against an employer. In both those cases they must involve alleged violation of laws or regulations by the employer. The punctuation supports that construction. Thirdly, recourse by the employee to competent administrative authorities will trigger the operation of the section. All three circumstances are directed to complaints to parties other than the employer.”
‘68
Their Honours concluded, at [48]: 

· “We consider that a competent administrative authority within the meaning of Art 5(c) of the Convention is (1) a governmental or public body or official, (2) exercising a power or function of an executive, ministerial or administrative nature (rather than, for example, of a legislative or judicial nature), and (3) having competence to receive the complaint as to which the worker has recourse to it. To identify the meaning of the expression by reference to its components in this way seems to us, with respect, to be necessary to give due recognition to the contribution of each of them. When the matter is approached this way, the result is that the whole expression has a meaning which seems to be entirely harmonious with the object and purpose of Art 5(c), and in no sense artificial.”
‘69
Theirs Honours accepted that a complaint had to be made by an employee to a body with administrative power to deal with it. 

‘70
Whilst Workcover Queensland is a public body (in the sense of being a statutory corporation) and can investigate and deal with complaints made by employees, there is no evidence in this case that any complaint was made by the applicant. He simply intended to submit a claim for statutory compensation, to which he was entitled. In my view, this is not the sort of conduct contemplated by s.659(2)(e). 

‘71
I reject the applicant’s submission that the making of a statutory claim for benefits to Workcover Queensland falls within the ambit of “recourse to competent authorities” under s.659(2)(e) of the Act.’ 

14.
Nylex Industrial Products Pty Ltd v Robert Lynn - [2008] AIRC 196 (5 March 2008)
‘[9] Nylex filed a Form R28 Notice of Employer’s Appearance on 20 December 2007. Attached to this Notice was an appendix which asserted that the termination of Mr Lynn's employment was not contrary to section 659(2)(e) in that the complaint was made to Nylex about an employee as distinct from a complaint to an external authority about the employer. This appendix referenced the Federal Court of Australia decision in Zhang v Royal Australian Chemical Institute Inc [1]. It detailed the Nylex position with respect to the reasons for the termination of Mr Lynn's employment and concluded on the following basis:

“The Respondent contends that this complaint has no reasonable prospect of success, but will not seek costs if the Applicant formally withdraws his claim with a copy to Rigby Cooke Lawyers not later than 7 January 2008.
If the claim does proceed beyond that date, the Respondent will seek costs.”’
‘[34] Most significantly, the authorities which have dealt with section 659(2)(e) indicate that the complaint must be to an outside authority. However, in the most recent of these authorities, Claveria v Pilkington Australia Ltd [6], Kenny J stated:

“110 To date, s 659(2)(e) has received limited judicial attention and the expression, "competent administrative authority" even less. In He v Lewin [2004] FCAFC 161; (2004) 137 FCR 266 (‘He’) at 280, a Full Court held that s 170CK(2)(e) (a predecessor of s 659(2)(e)) was "directed to the making of complaints to outside authorities, either by way of instituting proceedings against the employer, or by way of making allegations to officials who are empowered to investigate such allegations" (emphasis added). Thus, the ground could not be established by the making of complaints directly to an employer. Zhang followed He on this point: see Zhang at 351 per Lander J, with whom Spender and Kenny JJ agreed.
111 As already stated, absent authority on the point, the natural meaning of the expression "competent administrative authority" is a body with legal capacity to manage, deal with, or suitably address an employee’s allegation against his or her employer, in some way. In Leicester v Western Desert Puntukurnuparna Aboriginal Corporation (unreported, IRCA 16/97, 10 February 1997) Ritter JR reached much the same conclusion: see also Weier v Modern Alarms [2007] AIRC 432 at [59] per Senior Deputy President Richards. Thus, the Occupational Health and Safety Officer at the Victorian Trades Hall Council had no relevant competence to deal with the email communication made by Ms Zhang and was not a "competent administrative authority": see Zhang at 350; see also Crowley v Parker Hannifin (Australia) Pty Ltd (2006) 154 IR 88 at 92 per Marshall J.”
‘[35] On this basis I have concluded that whilst it is most likely that Mr Lynn would not be able to pursue an application under section 659(2)(e) on the basis of a complaint to an internal whistleblower, the limited authorities dealing with the expression "competent administrative authority" do not completely exclude that possibility such that the application is manifestly untenable.

‘[36] Consequently, I have concluded that Mr Smith's actions relative to the making of the application cannot, in this respect, be described as unreasonable.’

15.
W L J Foster v Shred - [2008] AIRC 162 (21 February 2008)
‘[18] The applicant did not make any complaints to any outside authorities. The state of the law is that the employer (ie in this the respondent) is not an outside authority and unless such a complaint is made s.659(2)(e) of the Act does not apply. This is apparent from the observations of the Full Court of the Federal Court of Australia in Zhang v The Royal  Australian Chemical Institute Inc. [2] The Full Court said:

“… there is no reason to doubt the correctness of the construction of s.170CK(2)(e) arrived at in He. Indeed, for the reasons which follow, I agree with that construction.
Three circumstances can trigger the operation of the proscribed reason in s.170CK(2)(e). First, the filing of a complaint by the employee. Secondly, participation by the employee in proceedings against an employer. In both those cases they must involve alleged violation of laws or regulations by the employer. The punctuation supports that construction. Thirdly, recourse by the employee to competent administrative authorities will trigger the operation of the section. All three circumstances are directed to complaints to parties other than the employer.
However, it was argued by the appellant that a complaint to the employer would be caught by the subsection.
In my opinion, that cannot be so on a plain reading of the subsection. Section 170CK(2)(e) speaks of ‘filing’ a complaint. An employee who complains to his/her employer does not thereby file a complaint. A complaint can only be filed somewhere and with someone other than the employer and probably only to a Court or Tribunal. That is consistent with reading the ‘filing of a complaint’ with the words that follow ‘or the participation in proceedings’, namely ‘against an employer involving alleged violation of laws or regulations’.
The use of the word ‘against’ in s.170CK(2)(e) also means that the complaint must be to someone other than the employer. An employee who complained to the employer about the employer’s conduct would not be filing a complaint ‘against’ the employer.” (Emphasis added)

‘[19] The Full Court’s reference to s.170CK(2)(e) is to the relevant section of the pre reform Act, however for current purposes there is no difference in the wording between s.170CK(2)(e) of the pre reform Act and s.659(2)(e) of the current Act.

‘[20] In my view the applicant’s “complaint” will be found not to constitute a complaint of the type contemplated by s.659(2)(e). Accordingly I have concluded that the substantive application lacks merit. This is a conclusion to which significant weight must attach when considering whether or not to extend time.’

16.
Rajinder Malhotra v Holmesglen Institute of TAFE - [2008] AIRC 92 (31 January 2008)
17.
Robin Falloon v Professional Investment Services Pty Ltd - [2007] AIRC 475 (21 June 2007)
‘[60] The respondent points to the authority of Zhang v Royal Australian Chemical Institute Inc [8] for support. This case of the Federal Court of Australia considered the meaning of s.170CK(2)(e) as it was in June 2005 under the pre-reform Act. The wording of s.170CK(2)(e) was identical to that of the current provision in s.659(2)(e). The Federal Court considered the background to the provisions in s.659 particularly in light of the “Termination of Employment Convention 1982”[9] from which these provisions were developed. The Federal Court explained the purpose of this provision as follows:

“The Act makes those reasons for termination unlawful. The purpose of the article is to prevent retaliation against employees who make complaints to third parties against their employers: International Labour Organisation “Protection against Unjustified Dismissal” Report of Committee of Experts, International Labour Office, 1995, paras 115-117” [10]
(Emphasis added)’

18.
Damien Warren Weier v Modern Alarms - [2007] AIRC 432 (4 June 2007)
‘[43] The Full Court of the Federal Court in Zhang v The Royal  Australian Chemical Institute Inc  [14] (‘Zhang’) stated as follows:

“A complaint can only be filed somewhere and with someone other than the employer and probably only to a Court or Tribunal. That is consistent with reading the ‘filing of a complaint’ with the words that follow ‘or the participation in proceedings’, namely ‘against an employer involving alleged violation of laws or regulations.’” [Emphasis added]

‘[44] The Full Court of the Federal Court comments (which is in effect the judgment of Landers J with whom Spender and Kenny JJ agreed) appear to have related the word “proceedings” (in s.170CK(2)(e) of the pre-reform Act, and also in s.659(2)(e) of the Act) with the words “filing a complaint,” such that a complaint may only be filed with a court or a tribunal for it to come within the relevant section. If this be the case, the scope of s.659(2)(e) of the Act is limited to complaints made to tribunals and courts, and not to other bodies constituted by acts of parliament for (part) purposes of investigation and resolution of employment-related complaints. On this reading, a complaint to the Office of Workplace Services or the Employment Ombudsman would not constitute a complaint for purposes of s.659(2)(e) of the Act. Nor would a complaint to the Australian Taxation Office in respect of non-compliance with the Superannuation Guarantee legislation.’

19.
Dowling v Kirk [2008] FCA 165 (18 January 2008)
‘9 
His Honour dealt with that application on the basis that he was bound by decisions of the Full Court of this Court in He v Lewin [2004] FCAFC 161; (2004) 137 FCR 266 and Zhang v Royal Australian Chemical Institute Inc [2005] FCAFC 99; (2005) 144 FCR 347, as well as the decision of Buchanan J in Sapula v ResMed Ltd [2007] FCA 438. Each of those decisions held that a jurisdictional requirement had to be satisfied to ground an action under s 659(2)(e) of the Act. This was that an actual complaint must have been filed in a relevant place before the employee could claim to have been dismissed for a reason which included the filing of that complaint or his or her participation in proceedings against the employer involving an alleged violation of laws or regulations, or recourse to competent administrative authorities, as provided in s 659(2)(e).’

20.
Weerasinghe v Prism Grafix Pty Ltd [2009] FMCA 728 (7 August 2009) 

‘Jurisdictional prerequisites
‘7
There are three discrete circumstances in which in s.659(2)(e) of the WR Act operates, as set out by the Full Court of the Federal Court in Zhang v Royal  Chemical Institute Inc: 

· 23. Three circumstances can trigger the operation of the proscribed reason in s.170K(2)(e).[10] First, the filing of a complaint by the employee. Second, participation by the employee in proceedings against an employer. In both those cases they must involve alleged violation of laws or regulations by the employer. The punctuation supports that construction. Third, recourse by the employee to competent administrative authorities will trigger the operation of the section. All three circumstances are directed to complaints to parties other than the employer. 

· ... 

· 25.... A complaint can only be filed somewhere and with someone other than the employer and probably only to a Court or Tribunal...[11]’
21.
Cedric Spencer v Study Group Australia Pty Limited - [2009] AIRC 514 (26 May 2009)
‘[12] In Zhang’s Case [1] Lander J noted, at paragraph 23, in relation to section 170CK(2)(e) of the Act (the forerunner section to section 659(2)(e)): 

“Three circumstances can trigger the operation of the proscribed reason in s 170CK(2)(e). First, the filing of a complaint by the employee. Secondly, participation by the employee in proceedings against an employer. In both those cases they must involve alleged violation of laws or regulations by the employer. The punctuation supports that construction. Thirdly, recourse by the employee to competent administrative authorities will trigger the operation of the section. All three circumstances are directed to complaints to parties other than the employer.”’

22.
Claveria v Pilkington Australia Ltd [2007] FCA 1692 (7 November 2007)
‘106 The Report makes two things clear, although they are probably apparent from the terms of the Termination of Employment Convention and its history. First, the specific object of art 5(c) is to protect an employee from termination in retaliation for his or her recourse to an appropriate body in relation to some alleged misconduct on the employer’s part: see also Zhang v The Royal  Australian Chemical Institute Inc [2005] FCAFC 99; (2005) 144 FCR 347 (‘Zhang’) at 352. Secondly, the expression "competent administrative authorities" has no technical meaning or fixed application. It may signify no more than an "appropriate body" (other than a legislative or judicial body or the employer) in the ratifying State to receive the communication of an allegation of misconduct on the employer’s part. A body will be appropriate in this context if it has the legal capacity to manage or suitably address the allegation in some way (whether by investigation, a dispute resolution process, or otherwise).’

23.
Bahonko v Moorfields Community [2005] FCA 46 (4 February 2005)
‘35 Claims made to WorkCover are not relevant for the purposes of s 170CK(2)(e). In Jennings v Salvation Army (2003) 128 IR 366 Marshall J stated at [35] that:
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