The Legal and Constitutional Committee’s 
responsesto the submission in respect of the ruling case

Subject: RE: Legitimate reasons for not publishing my submission (resend)
Date: Fri, 9 Oct 2009 12:53:05 +1100
From: LegCon.Sen@aph.gov.au
To: upholding.peoples.rights@hotmail.com
CC: Senator.Barnett@aph.gov.au 

Dear Mr He

 

I am not authorised to disclose to you the private discussions of the committee, so the following should not be taken by you as giving you the reasons you seek. However, it might give you some insight into why committees make the decisions they do. I have already given you information about relevance so am not going over that again.

 

It is a matter for individual committees to decide what they do with submissions: to accept, reject or keep in camera.  Some committees have a policy of rejecting submissions that are irrelevant. Other committees, in recognition that people put considerable work into submissions, (even if those submissions are irrelevant and miss the point of inquiries totally) sometimes choose to instead accept submissions in camera, and not publish them. They do this out of politeness, as outright rejection is often seen as harsh, and potentially hurtful. 

 

Committees are not under any obligation to give reasons for their decisions – and indeed it is impossible for them to respond to every communication due to the very considerable pressure of business that the Senators continually face. I know that this may seem unsatisfactory from the perspective of an individual such as yourself, but it is beyond the committees’ control. 

 

With respect, I must point out that you have received a great deal of personal attention from myself and from Ms Mackay and Senator Barnett and his staff. So, while I do not wish to be impolite, as stated in my last e-mail to you I regret that I have no other information that I can provide to you, and I cannot assist you any further. 

 

It is a matter for Senator Barnett and the committee to decide what it does with your new submission.

 

Yours sincerely 

 

Peter Hallahan

 

From: Daming He [mailto:upholding.peoples.rights@hotmail.com] 
Sent: Friday, 9 October 2009 10:34 AM
To: Legal and Constitutional, Committee (SEN)
Cc: Barnett, Guy (Senator)
Subject: RE: Legitimate reasons for not publishing my submission (resend)

 

Dear Mr Hallahan,

 

Thanks for your email.

 

I wrote several times about the fact that the committee accepted my submission. That meant the committee had decided that my submission was relevant. You didn’t argue about that. I couldn’t understand your logic: the reason for not publishing (for having accepted) my submission was that it wasn’t relevant, while at another time you advice was: the condition of accepting a submission is that it’s relevant. Could please kindly clarify your logic?

 

I believe that the committee can alter its decision at anytime and reject my submission. Please kindly inform me when the committee changed its decision given my submission is stilled listed on the Senate’s website as being accepted. 

 

Thanks Senator Barnett for inviting me to write a new submission. I have done so. Please find the attached new submission. 

 

Please kindly confirm on receiving my new submission and advise me when the committee will consider whether to accept it or not. 

 

I look forward to hearing from you.

 

Yours sincerely,

 

Daming He

 

Enc



Subject: RE: Legitimate reasons for not publishing my submission (resend)
Date: Tue, 29 Sep 2009 18:01:45 +1000
From: LegCon.Sen@aph.gov.au
To: upholding.peoples.rights@hotmail.com
CC: Senator.Barnett@aph.gov.au

Dear Daming He

As has been pointed out to you before, your submission was not published because it wasn’t relevant. You did not address the terms of reference. This is a sufficient explanation, and no further explanation will be provided. If you are not happy with this, then I respectfully suggest you re-read the full terms of reference, and then read a selection of the submissions that have been published. Then you will see what the inquiry is about, and the sort of issues the committee is examining, and you may understand better why your submission lacks relevance. 

 

Senator Barnett invited you to consider writing a new submission that might be considered by the committee for publication if it was relevant. As Senator Barnett said in his letter, any new submission you write must address the terms of reference. If it does not, it is unlikely to be accepted, let alone be published.  Further, as Senator Barnett also said, it will be a matter for the committee as to whether they will even accept a late relevant submission from you. The inquiry is in its concluding stages – it will be finishing soon and the report will be presented and that will be the end of it. It is up to you to decide whether it is worth the effort of writing a new one.

 

If you do decide to write a new submission, it is most important that you understand that inquiries are not opportunities for individuals to find ways of getting individual cases examined at a political level, or for individuals to advance their own agendas. The inquiry has not and will not examine individual cases – that isn’t the objective of it. Rather, as you can see from the other submissions and the evidence taken at the hearings, it is about general policy issues. If you want to read the transcripts of the evidence given at the hearings, which will show this more clearly, you can find it at this address: http://www.aph.gov.au/hansard/senate/commttee/committee_transcript.asp?MODE=YEAR&ID=160&YEAR=2009, under the three entries for 11/09/2009 Sydney, 15/07/2009 Melbourne and 13/07/209 Perth, under the heading “Access to Justice”, which is the first entry on the page.

 

I have tried to assist you for some time now, but I regret that I have no other information that I can provide to you, and cannot assist you any further.

 

Peter Hallahan

Secretary

 

From: Daming He [mailto:upholding.peoples.rights@hotmail.com] 
Sent: Tuesday, 29 September 2009 2:08 PM
To: Legal and Constitutional, Committee (SEN)
Cc: Barnett, Guy (Senator)
Subject: FW: Legitimate reasons for not publishing my submission (resend)

 

Dear Mr Hallahan,

 

I forward you the correspondences between Senator Barnett and myself. According to Senator Barnett’s email of 7 September, there were misunderstandings between you and the members of the committee. After receiving my email of 8 September, Senator Barnett’s office advised me to raise my concerns to you.

 

Could you please clarify the concerned issues to the members of committee and let the committee make a fully informed decision regarding the matter?

 

I look forward to hearing from you.

 

Yours sincerely,

 

Daming He 



From: upholding.peoples.rights@hotmail.com
To: senator.barnett@aph.gov.au
CC: legcon.sen@aph.gov.au; cassimah.mackay@aph.gov.au
Subject: FW: Legitimate reasons for not publishing my submission (resend)
Date: Tue, 8 Sep 2009 19:47:36 +1000



From: upholding.peoples.rights@hotmail.com
To: senator.barnett@aph.gov.au
Subject: RE: Legitimate reasons for not publishing my submission
Date: Tue, 8 Sep 2009 10:00:34 +1000

Dear Senator Barnett,

 

Thank you very much for your email. In light of your clarification, as my submission was accepted, the committee must have concluded that ‘[my] submission [addressed] the terms of reference’ of the inquiry. 

 

My inquiry always is why my submission has not been published; therefore, I cannot understand why you advise me that I am free to make a new submission. You seemly believed that my submission had not been accepted. 

 

Please publish my submission or provide legitimate reasons for not doing it.

 

I look forward to receiving your reply.

 

Yours sincerely,

 

Daming He 



Subject: RE: Legitimate reasons for not publishing my submission
Date: Mon, 7 Sep 2009 17:11:26 +1000
From: Senator.Barnett@aph.gov.au
To: upholding.peoples.rights@hotmail.com
CC: LegCon.Sen@aph.gov.au

Dear Daming He

 

Thank you for your email.  As previously stated, your submission must address the terms of reference or the submission cannot be accepted.         

 

You are free to make a new submission that addresses the terms of reference.  Please also note however, that as the closing date is well passed the Committee will have to consider if they will accept a further submission from you in the first instance.

 

Kind regards

 

Senator Guy Barnett
Coalition Scrutiny of Government Spokesperson
Liberal Senator for Tasmania 

 

Electorate office:  33 George Street, Launceston Tas 7250 

Phone: (03) 6334 1755  Fax:  (03) 6334 1624
Email:  senator.barnett@aph.gov.au
Web:    www.guybarnett.com 
Canberra office:  Suite 1.49, Parliament House, Canberra  ACT 2600

 

From: Daming He [mailto:upholding.peoples.rights@hotmail.com] 
Sent: Monday, 7 September 2009 10:12 AM
To: Barnett, Guy (Senator)
Cc: Legal and Constitutional, Committee (SEN); Mackay, Cassimah (SEN)
Subject: RE: Legitimate reasons for not publishing my submission

 

Dear Senator Barnett,

 

Thank you very much for your email. 

Mr Hallahan had tried hard to find legitimate reasons for not publishing my submission. In his email of 17 August he expressed to the effect that he regretted for that he failed to find any legitimate reasons or address my concerns in my email of 17 August. 

Your email simply repeated what Mr Hallahan said in his email of 11 August. You did not express any regret for not having any legitimate reasons. I appreciate that you take the full responsibility for all Mr Hallahan assertions in his email of 11 August; however, you failed to touch the issues in my email of 17 August. 

Fortunately you refer to the explanations on the Senate’s website. That means our common ground is that we have to rely on the information on the Senate’s website; however, I cannot find any information in respect of ‘marginal relevance to the terms of reference’ of an inquiry. Please kindly advise me where I can find any information about ‘marginal relevance’. I assume you did not try to mislead me. 

I only find information that a committee will reject any submissions that are not relevant. The committee’s decision is that my submission is accepted or received. Implicitly, the decision clarified that my submission is relevant. 

You wrote that my submission ‘was mostly about a personal case. You failed to compare my submission with the published submissions 30-36. In my opinion my submission in respect of personal case is much less than the published submissions 30-36. Please advice me your opinions regarding those submissions.

In my email of 17 August I addressed issues about personal case, marginal relevance and matters that had been considered by other committees or authorities. I have difficulty to understand why you failed to respond to any my concerns, in particular, the 30 plus cases applied the bad ruling arose from Hilda Zhang’s case. 

Thank you acknowledged that I have been pursuing the matter ‘for several years’. I will continually pursue the matter until all workers know that the bad ruling affect their constitutional rights and the public know how the Constitution is undermined, or until the bad ruling is set aside. 

It seems that you take the matter personally as the matter had been dealt with by your friends in the Senate or your party. From your viewpoint if a submission is relevant to a judge, bureaucrat or judges, bureaucrats or other authorities, organizations that is OK, but not to your friends in the Senate or your party. You wrote to the effect that the Senate’s website clearly explain it. Please kindly tell me where I can find specific information in terms that a matter dealt by a committee should not be published. 

You seemly believe once a submission is relevant to a particularly person it namely becomes marginal relevant to a Senate inquiry and substantially becomes irrelevant. An argument is that if a submission is irrelevant to any person, why the Senate need such information. In my opinion a submission ought to be relevant to human anyway. Please kindly clarify your point and help me understand it.

In my email of 17 August I wrote that the current Prime Minister’s office holds ‘[my] key concern relates to the protection of employees who are given apparently unlawful direction by their employers in the workplaces’. The previous Prime Minister’s office held that the matter was ‘the policy matter’. I understand you do not have the legal knowledge and resources held by the Prime Ministers’ offices, but you are entitled to have your opinion. Without addressing my concerns in my email of 17 August, your email did not ‘adequately communicate’ the grounds of your assertions. 

I look forward to receiving the grounds of your assertions in details.

Yours sincerely,

Daming He 



Subject: FW: Legitimate reasons for not publishing my submission
Date: Thu, 3 Sep 2009 10:43:32 +1000
From: Senator.Barnett@aph.gov.au
To: upholding.peoples.rights@hotmail.com

Dear Daming He

Mr Hallahan has adequately communicated to you the reasons why the committee did not publish your submission. 

Your submission was mostly about what you consider to be a personal injustice, the case of Ms Hilda Zhang, which I understand you have been pursuing with other committees for several years. Because your submission was not about the subject matter of the inquiries, but rather was mostly about a personal case, the committee decided that it could not publish your submission because it was of only marginal relevance to the terms of reference for either of the two inquiries being considered by this committee.  These terms of reference are on the committee’s website, and I see that Mr Hallahan has previously supplied them to you as well. For submissions to be considered relevant, they have to be written about the subject of the inquiry as explained by the terms of reference. It is clearly explained on the Senate’s website that submissions have to be relevant. 

The committee’s decision in relation to your submission is final.  The committee is unable to pursue personal cases on your behalf, or on behalf of any other person.

I regret that I will be unable to assist you further in this matter.

Yours sincerely

Senator Guy Barnett

Chair

Senator Guy Barnett
Coalition Scrutiny of Government Spokesperson
Liberal Senator for Tasmania 

Electorate office:  33 George Street, Launceston Tas 7250 

Phone: (03) 6334 1755  Fax:  (03) 6334 1624
Email:  senator.barnett@aph.gov.au
Web:    www.guybarnett.com 
Canberra office:  Suite 1.49, Parliament House, Canberra  ACT 2600

From: Daming He [mailto:upholding.peoples.rights@hotmail.com] 
Sent: Tuesday, 18 August 2009 2:00 PM
To: Barnett, Guy (Senator)
Subject: Legitimate reasons for not publishing my submission

Dear Senator Barnett,

I am a submitter of the current public inquiry of the Legal and Constitutional Affair committee. My submission has not been published yet. The staffs of the committee have done a great job to help me understand the inquiry procedure; however, now Mr Hallahan is too busy to provide legitimate reasons for not publishing my submission. Could the committee please let Mr Hallahan or other staffs of the committee have time provide me with legitimate reasons for not publishing my submission?

I worry that the committee has not been fully informed about the legitimate reasons for not publishing my submission as such information are not available. I believe the committee need such information as well. My grounds for requesting legitimate reasons are outlined in my email of 17 August to Mr Hallahan, which are attached below.

I look forward to hearing from you.

Yours sincerely,

Daming He

Enc 



Subject: RE: Response to email dated 29 July 2009
Date: Mon, 17 Aug 2009 10:52:16 +1000
From: LegCon.Sen@aph.gov.au
To: upholding.peoples.rights@hotmail.com

Dear Daming He

The pressure of other parliamentary business prevents me from engaging in endless exchanges with you, so I will not. I regret that I must now call this correspondence to a close and will not be adding anything to that which has already been provided to you.

Yours sincerely

Peter Hallahan

Secretary

From: Daming He [mailto:upholding.peoples.rights@hotmail.com] 
Sent: Monday, 17 August 2009 10:34 AM
To: Legal and Constitutional, Committee (SEN)
Cc: Mackay, Cassimah (SEN)
Subject: RE: Response to email dated 29 July 2009

Dear Mr Hallahan,

Thank you very much for your advices. I am relieved by your advices that my submission, to the effect, have no adverse reflection defined by the Odger. 

A.
Issues in submissions have been raised to Senate committees or other authorities
2.
Your further concern is that the issue in my submission has been raised to the Education, Employment and Workplace Relations committee. I have not found any information in the Odger and in the Senate’s website in terms of that information in submissions have risen to other authorities, Senate committees and the committees’ individual members. Could you please kindly inform me where I can find relevant information?

3.
I would like to refer to the Odger. At the end of chapter 17, it provides: 

‘Apart from the technical legal situation, by providing information to the Senate and its committees witnesses assist in the process of informing the legislators and the public and of framing the laws. Public hearings of evidence are a powerful means not only of discovering, sifting and testing information, but of allowing citizens to participate in government, which is why they are an important feature of legislatures in all free countries.’ (emphasis added) 

Please kindly provide ‘the technical legal situation’ referred to in the Odger. 

4.
The issue in submission 36 has been raised extensively to the ministers of the State and Commonwealth, the Prime Minister and Treasurer. Submission 36 and my submission did not require the committee ‘pursue personal cases on [our] behalf, or on behalf of any other person’. However, you reason why the committee hesitates to publish my submission is that the issues has been raised to the Education, Employment and Workplace Relations committee, the committee seemly worries that it has some kind of liability to purse personal cases or review the decisions or responses made by other authorities or another Senate committee and senators once publishing those submissions. I agree with your opinion that the committee has no such power and no such liability. 

5.
If the issue in submissions could be solved by other authorities or Senate committees or committees’ members, the submitters would not file their submissions. My understanding is all inquiries are about discovering issues considered by the public and not worrying whoever has made whatever decisions. If I am wrong, please correct me. Nevertheless, as outlined in the Odger, the inquiries are ‘a powerful means’ ‘of discovering, sifting and testing information’. According to the Odger the Senate has no intention to hide any information discovered in public inquiry ‘apart from the technical legal situation’.

B.        Marginal relevance to the references of the inquiry
6.
When the petition, which has been supported by many people, organizations, politicians and local governments, arose from Hilda Zhang’s case was presented to the Senate, I considered the petition ought to be dealt with by the Legal and Constitutional committee and talked to Ms Jackie Morris the then secretary of Legal and Constitutional committee about the legal and constitutional issue and jurisdictional concerns in the petition. She said Mr John Carter the secretary for Education and Workplace Relations committee held the petition should be dealt with by his committee. Finally one of Mr Carter’s reasons for not dealing with the petition was concerns on jurisdictional issue. That is what is inquired by the present public inquiry.

7.
On 26 August 2008, the Prime Minister’s department clarified that the Court’s ruling ‘is incorrect’, after Mr Carter denied that the case is an unlawful dismissal case. Apparently the Prime Minister’s department has more legal resource than Mr Carter and has corrected some errors in Mr Carter’s letter. Even though noticing ‘[my] key concern relates to the protection of employees who are given apparently unlawful direction by their employers in the workplaces’, on 16 December 2008 the Prime Minister’s office wrote: ‘Section 78B of the Judiciary Act contains no reference to the Prime Minister’. 

8.
Clearly the Prime Minister’s office considered that the jurisdictional issue prohibits it to do anything to set aside the ‘incorrect’ ruling. The jurisdiction matter is one of the particular references of the present public inquiry. I have difficulty to understand why you wrote: ‘[my submission] was considered of marginal relevance to the terms of reference for either of the two inquiries currently before it’. Nevertheless sections 9-11 of my submission clearly outlined jurisdictional issues of the matter. 

9.
Could you please kindly inform me where I can get relevant information that the ‘marginal relevance’ is a criterion for publishing submissions? In my opinion my submission is more relevant to the present inquiry than some published submissions, for instance, the recently published submission 37. If you do not agree with me, please provide your grounds.

C.        Published submissions arose from personal cases
10.
I respond to the committee’s request to file submission like other submitters. I have difficulty to understand why other submissions in respect of their personal cases are published, but not my submission. I think that is a matter of procedures fairness and natural justice. The Senate inquiries never prohibit any individuals make submissions according to their own experiences. It may be misleading to label my submission as ‘in camera’. 

11.
The published submissions 31, 32, 34 and 36 are about the submitters’ personal cases. Implicitly, all of those submitters believe that their individual cases are of public importance because the situations they met may happen to others. They do not want other people to suffer like them. They want other people get benefit from their sufferings and struggles.  

D.
The ‘unjust ruling has affected many people’
12.
In section 8 of my submission, I concisely outlined the public importance of the ‘unjust ruling’. Seemly you need more information even though in sections 3, 4 and 6 of my submission I have provided plenty information in terms of the ‘unjust ruling in the case of Ms Hilda Zhang’s case’ have affected other people. 

13.
With a simple search of all AustLii databases (searching ‘zhang v the royal’ at ‘www.austlii.edu.au’ with ‘this Boolean query’ you will find that 36 judgments have applied the ‘unjust ruling in the case of Ms Hilda Zhang’s case’. If looking at paragraph 8 in Ansari v Commonwealth Bank of Australia Limited (CAN 123 123 124) [2007] FCA 1908 (6 December 2007), you may consider that more people have received and will receive legal advices in accordance with the ‘unjust ruling in the case of Ms Hilda Zhang’s case’. May I ask how many more people you want to be affected to meet your threshold to publish my submission? 

14.
Furthermore, workers expressed their concerns that the ‘unjust ruling’ affects them. For instance at: http://www.aph.gov.au/SENATE/COMMITTEE/EET_CTTE/completed_inquiries/2004-07/wr_workchoices05/submissions/sub143.pdf 

15.
If you look at Damien Warren Weier v Modern Alarms – [2007] AIRC 432 (4 June 2007), at paragraphs 43 and 44:

‘[43] The Full Court of the Federal Court in Zhang v The Royal  Australian Chemical Institute Inc  (‘Zhang’) stated as follows:

“A complaint can only be filed somewhere and with someone other than the employer and probably only to a Court or Tribunal. That is consistent with reading the ‘filing of a complaint’ with the words that follow ‘or the participation in proceedings’, namely ‘against an employer involving alleged violation of laws or regulations.’” [Emphasis added]

‘[44] The Full Court of the Federal Court comments (which is in effect the judgment of Landers J with whom Spender and Kenny JJ agreed) appear to have related the word “proceedings” (in s.170CK(2)(e) of the pre-reform Act, and also in s.659(2)(e) of the Act) with the words “filing a complaint,” such that a complaint may only be filed with a court or a tribunal for it to come within the relevant section. If this be the case, the scope of s.659(2)(e) of the Act is limited to complaints made to tribunals and courts, and not to other bodies constituted by acts of parliament for (part) purposes of investigation and resolution of employment-related complaints. On this reading, a complaint to the Office of Workplace Services or the Employment Ombudsman would not constitute a complaint for purposes of s.659(2)(e) of the Act. Nor would a complaint to the Australian Taxation Office in respect of non-compliance with the Superannuation Guarantee legislation.’

you can find the AIRC held that argument is not about whether the applicant doubts the ruling in Hilda Zhang’s case, it becomes that the applicant can not doubt the ‘acts of parliament’. The AIRC clarified the broad application of the ‘unjust ruling’.

16.
It is bizarre that the Courts and AIRC hold the ‘scope of s.659(2)(e) of the Act is limited to complaints made to tribunals and courts, and not to other bodies’ and apply the ‘unjust ruling’ but on the other hand, the Prime Minister’s Department holds that ‘is incorrect’, and so far no government departments and politicians support the ‘unjust ruling’. This bizarre situation is due to the confused jurisdictional issues, which is a reference of the present inquiry.

E.        Conclusion
17.
Therefore, you may be able to see that the ‘unjust ruling’ has broad applications and has affected and will affect many people. It is factually wrong to say that the ‘unjust ruling’ only affects Hilda Zhang and me. This matter soon or later will be under the scrutiny of the public. If we can find legitimate reasons for not publishing my submission, it will be good for all concerned.

18.
In previous email I wrote that the committee has always tried to make better decisions; therefore, both of the staff of the committee and the submitters has the responsibility to provide information for the committee to make full informed decisions.

I look forward to receiving following up information.

Yours sincerely,

Daming He 



Subject: Response to email dated 29 July 2009
Date: Tue, 11 Aug 2009 13:51:55 +1000
From: LegCon.Sen@aph.gov.au
To: upholding.peoples.rights@hotmail.com
CC: Peter Hallahan

Dear Daming He

 

In the first instance, it has been pointed out to me that I may have incorrectly addressed my previous communications to you. If I have done this, it was inadvertent, and I offer personal apologies.

I have obtained the committee’s authorisation to advise you of why the committee would not publish your submission. 

The committee currently has two inquiries before it. As you are probably aware, the Senate split the previous inquiry into two some months ago. The two inquiries are:

The inquiry into Access to justice, with particular reference to:

a. the ability of people to access legal representation; 

b. the adequacy of legal aid; 

c. the cost of delivering justice; 

d. measures to reduce the length and complexity of litigation and improve efficiency; 

e. alternative means of delivering justice; 

f. the adequacy of funding and resource arrangements for community legal centres; and 

g. the ability of Indigenous people to access justice. 

The inquiry into Australia's judicial system and the role of judges, with particular reference to:
(a)
procedures for appointment and method of termination of judges;

(b)
term of appointment, including the desirability of a compulsory retirement age, and the merit of full-time, part-time or other arrangements;

(c)
jurisdictional issues, for example, the interface between the federal and state judicial system; and

(d)
the judicial complaints handling system.

The committee noted that your submission was largely about what you consider to be an unjust ruling in the case of Ms Hilda Zhang, and that you have had extensive previous correspondence with the Education, Employment and Workplace Relations committee and with its individual members about this. The committee made the decision that it would not publish your submission because it was considered of marginal relevance to the terms of reference for either of the two inquiries currently before it.  The committee’s decision in relation to your submission is final.  The committee also is unable to pursue personal cases on your behalf, or on behalf of any other person.

I regret that I will be unable to assist you further in this matter.

Yours sincerely

Peter Hallahan

Secretary

From: Daming He [mailto:upholding.peoples.rights@hotmail.com] 
Sent: Wednesday, 29 July 2009 9:30 AM
To: Legal and Constitutional, Committee (SEN)
Cc: Mackay, Cassimah (SEN)
Subject: RE: Question to Ms Mackay re in camera

Dear Mr Hallahan,

I am grateful for your prompt reply. You have done a tremendous job.

Not only the submitters whose submissions are labelled as ‘in camera’ want their submissions to be published but also, following the principle of the Odger and the public inquiries, the committee and you certainly want to publish all submissions ‘[a]part from the technical legal situation’. You tried to do your best to apply the Odger and inform submitters of relevant information. You listed all of the confidential submissions, and then published the submitters’ names of those submissions.

Furthermore, submissions 30 to 36 are published with substantial deletions to avoid ‘the technical legal situation’, I assume. I have not found other committee published any submissions with deletion.

With the benefit of hindsight, if having known that concerns in relation to ‘technical legal situation’ might arise from my submission, I would have suggested that you could delete any things, to which ‘adverse reflection’ might apply, and then you might have prepared for the committee to decide what parts of the submissions should be ‘in camera’. Obviously that would have added your workload. You might have been too busy to consider that option.

Surely, this inquiry is about problems arising from decisions which have been finalised, and all problems may have adverse reflection in some senses or aspects. The Senate shows its resolve to deal with the problems publicly, and conducts this inquiry. The committee has shown its will to try its best to hold this public inquiry. The initial one inquiry has been changed to two inquiries. Submissions deadline has been extended as well.

I look forward to receiving following up information.

Yours sincerely,

Daming He 



Subject: RE: Question to Ms Mackay re in camera
Date: Mon, 27 Jul 2009 12:04:20 +1000
From: LegCon.Sen@aph.gov.au
To: upholding.peoples.rights@hotmail.com

Dear Mr He

As I noted in my previous e-mail, I merely pass on the committee’s decisions, and I have given you about as much extra information as I can without seeking the committee’s further express authority. 

I will ask them again when they next meet if I may give you more detail about why the submission was kept in camera. However, it is generally the case that decisions made are final. If there is anything more to report to you I will contact you again.

 

I do appreciate and understand that you want the committee to publish your submission. However, it should be noted that the committee itself is bound by the rules of the senate in relation to what it may or may not receive in public, and this guides its decisions.

Peter Hallahan

Secretary

Cassimah Mackay 
Senate Standing Committee On Legal and Constitutional Affairs 

From: Daming He [mailto:upholding.peoples.rights@hotmail.com] 
Sent: Monday, 27 July 2009 10:09 AM
To: Legal and Constitutional, Committee (SEN)
Subject: RE: Question to Ms Mackay re in camera

Dear Ms Mackay,

Thanks you very much for the information. Mr Hallahan’s email is very helpful. I really appreciate it.

As discussed, I have concerns that my submission is classified as ‘in camera’. Following Mr Hallahn’s advice, I looked at Odger’s Australian Senate Practice at chapter 17 p 420-1.

‘The rules (adverse reflection) do not apply to evidence merely on the basis that it is contrary to other evidence. For the purposes of its inquiry, a committee will seek as many considered views on the subject matter as is reasonably possible. In many cases, the views offered will, and should, differ, contradicting each other and criticising the rationality, accuracy or acceptability of alternative or competing opinions. Thus, evidence adverse to another witness’s case does not fall within the application of the rules. The rules deal with adverse “reflections”, that is, evidence which reflects adversely “on a person” (including an organisation) rather than on the merits or reliability of an argument or opinion. To bring the rules into operation, a reflection on a person must be reasonably serious, for example, of a kind which would, in other circumstances, usually be successfully pursued in an action for defamation.’

I look at my submission again and do not believe any organizations or persons will pursue in an action for defamation let alone successfully do so, if my submission is published. My grounds are:

1.
All information in my submission has been published on my blog. No complaint has been received.

2.
When communicating with persons and organisations, I have informed them my blog on which all relevant information are published.

3.
I did not try to blame any particular persons. All decisions or responses, in my opinions, were not made privately or secretly.

4.
I have thoroughly exchanged opinions with relevant organizations and persons. They confirmed their decisions or responses.

5.
The committee has the power to seek responses from relevant organizations and persons in relations to my submission, but so far, no responses against my submission have been received, I assume because I reckon the committee will forward such responses to me in accordance with the Odger.

6.
The purpose of my submission is to present the problem that affects the majority of Australians. The problem is recognized by the Prime Minister’s Office, many people, organizations and politicians.

At the end of chapter 17 of the Odger, it provides: 

‘Apart from the technical legal situation, by providing information to the Senate and its committees witnesses assist in the process of informing the legislators and the public and of framing the laws. Public hearings of evidence are a powerful means not only of discovering, sifting and testing information, but of allowing citizens to participate in government, which is why they are an important feature of legislatures in all free countries.’

If Mr Hallahan has concerns on particular adjectives or wordings used in my submission, those adjectives or wordings can be deleted. If some officers mentioned in my submissions (I did not name any of them) are concerned, those officers’ positions can be deleted. Nevertheless, I do not believe anybody can take the full responsibility of the problem. If some paragraphs are concerned, they can be deleted as well. I find in some published submissions not only names are deleted but also paragraphs. 

After reading relevant information referred to by Mr Hallahan, I consider all possible ‘adverse reflections’ defined by the Odger can be eliminated by deletion, but the matter arising from my submission has no ‘adverse reflections’ defined by the Odger. 

If you consider my opinion is wrong, could you please kindly clarify it or provide further readings?

I look forward to receiving your advice. 

Yours sincerely,

Daming He  



Subject: FW: Question to Ms Mackay re in camera
Date: Mon, 20 Jul 2009 14:19:24 +1000
From: LegCon.Sen@aph.gov.au
To: upholding.peoples.rights@hotmail.com

Dear Mr He,

I referred your email to the Committee Secretary, please find his email attached below

Sincerely,

Cassimah Mackay
Senate Standing Committee On Legal and Constitutional Affairs

_____________________________________________
From: Hallahan, Peter (SEN)
Sent: Monday, 20 July 2009 2:10 PM
To: Legal and Constitutional, Committee (SEN)
Subject: Question to Ms Mackay re in camera

Dear Ms Mackay

Could you please send the following response to Mr He, and place a copy on file for future reference. 

PH

 

Dear Mr He

Ms Mackay has referred your question to me, as is required.

“In camera” means evidence taken in private, and not published.  Evidence taken in camera, including submissions, is only made available to members of the committee, the committee’s staff and the witness concerned. Evidence which is classified by the Senate or one of its committees as “in camera” may not be disclosed by any person, and unauthorized disclosure is a criminal offence under the Parliamentary Privileges Act.

Senate Committees have the power to receive evidence “in camera” and the Senate’s rules provide guidance about when committees should exercise this power. If you are interested in reading more about the power to take evidence in private and the circumstances in which this is necessary, you may find Odger’s Australian Senate Practice, helpful. This is the reference work on this subject. See in particular Chapter 16, p378 under the subject “Powers of Committees”; p380 -  “Power to take evidence in private”; p400 to p401 – “Disclosure of evidence and documents”. For information on why certain evidence and submissions are classified as “in camera”, see Odger’s Chapter 17, and in particular, the discussion on pp420-1 on adverse reflections and relevance.    See http://www.aph.gov.au/Senate/pubs/odgers/index.htm 
The Committee has agreed to a set procedure for dealing with submissions as they are sent in by submitters. This procedure is described in a resolution agreed to by the committee, which reads as follows:

That, subject to any contrary order in relation to a particular written statement, the submission to the committee by a person or an organisation of a written statement relating to each inquiry by the committee be published. The secretary shall refer to the committee any written statement where there may be grounds for the committee to make a contrary order. A request by a submittor that a statement be treated as confidential shall be referred to the committee. [emphasis added]
What this means is that some submissions must be referred to the committee, and the Secretary has to do this where there is any question about whether the committee might have reason to make a “contrary order”. The circumstances in which a “contrary order” may be made are: (1) if there is any question about whether the submission is relevant (ie: whether the writer has addressed the terms of reference); or (2) because it contained adverse reflections; or (3) both.  The “contrary order” that may be made may be to receive the submission “in camera”, or alternatively, to reject the submission and send it back to the writer.

This requirement has been followed carefully. Some submissions (yours included) were referred to the committee for decision. Every member of the committee was provided with a copy of your submission, as well as all of the others that the committee has not published. The copies were provided to the senators in a printed book, which was delivered to each senator’s office, and the submissions were also provided in electronic form to them via e-mail. The final decision about publication is taken by the committee itself, which meets privately to decide these matters. 

I know that you will recently have received a letter signed by me informing you of the committee’s decision about your submission.  While my signature appears on the letter, it is important to understand that what I am doing is informing you, with the committee’s authority, of the result of a decision taken by the senators who are the members of the committee, which they made at a private meeting in Canberra on 14 May. 

You ask why the 15 submissions are listed as confidential. That simply means that at this stage, they are being held as in camera.

I agree with you that it is potentially confusing and will undertake to fix this. When the pressure of business permits (and this committee currently has to manage nine major inquiries simultaneously- it is very busy) I will ask that the name of the person who has made the submission be listed on the website, unless they have specifically asked that this be withheld, and beside that, the listing will say “in camera”. 

I trust that this is of some assistance.

Peter Hallahan

Secretary

From: Daming He [mailto: upholding.peoples.rights@hotmail.com]
Sent: Monday, 20 July 2009 9:23 AM
To: Mackay, Cassimah (SEN)
Subject: RE: Update

Dear Ms Mackay,

Thanks you very much for your information.

I looked at the committee’s website and found 15 submissions are listed as confidential. 

I try to find some information about ‘confidential’ and ‘in camera’ on the Parliament’s website. I cannot find any information about submission ‘in camera’. I only find ‘in camera evidence’ at 2.35 at: http://www.aph.gov.au/Senate/committee/wit_sub/index.htm. ‘There may be occasions when a Minister (or, on his or her behalf, the departmental Secretary) would wish, on balancing the public interests involved, to raise with the committee the possibility of an official producing documents or giving oral evidence in camera, and on the basis that the information be not disclosed or published except with the Minister's consent’. I am not an officer and did not raise with the committee about evidence ‘in cameral’.

In respect of ‘confidential’ I look at http://www.aph.gov.au/Senate/committee/wit_sub/bro_one.htm. At paragraph 6 it is: ‘Unless you have requested that the submission remain confidential, it is normally published after the committee has received and examined it and authorised its publication.’ I look at other inquiries. Confidential submissions are rare. Some submissions alleged that persons had deliberately lied and deserved to face court actions. I cannot understand why my submissions are ‘abnormal’. Could you please advise me where I can find information in relation to abnormal submissions? Moreover, 15 out of 29 are in confidential. It really makes publication abnormal.

At par 9, it has: ‘Making a submission is protected by parliamentary privilege. It is an offence for anyone to try to stop you from making a submission by threats or intimidation’. That anyone tries to stop me from making submission is an offence, does that mean that anyone to try to stop the publishing of submission is not proper?

According to the information on Senate’s website, it seems to me there are only published submissions and confidential submissions (including partially confidential submissions), which are initiated by the people who make submissions.

As understood all of the 15 confidential submissions are not required by the people who submitted them, and this inquiry is a public inquiry. People who responded to the public inquiry and the public deserve natural justice. In my opinion labeling the 15 submissions as confidential is not proper or maybe misleading, but I cannot find any submissions are labeled as ‘in chamber’.

Could you please shed some light on these issues? 

I look forward to receiving your advice. 

Yours sincerely,

Daming He

Subject: RE: Update
Date: Thu, 16 Jul 2009 12:16:39 +1000
From: Cassimah Mackay 
To: upholding.peoples.rights@hotmail.com

Dear Mr He,

 

You were quite right with your question about the website, the Committee has asked me to list the confidential submissions as we have already done for the Access to Justice inquiry.  I will notify you when web admin as updated the website

 

Sincerely,

 

Cassimah Mackay 
Senate Standing Committee On Legal and Constitutional Affairs 

From: Daming He [mailto:upholding.peoples.rights@hotmail.com] 
Sent: Tuesday, 14 July 2009 9:20 AM
To: Mackay, Cassimah (SEN)
Subject: RE: Update

 

Dear Ms Mackay,
 
Thank you very much for your reply. Have you talked to your Committee Secretary?
 
I look forward to hearing from you.
 
Yours sincerely,
 
Daming He 



Subject: RE: Update
Date: Thu, 9 Jul 2009 14:33:32 +1000
From: Cassimah Mackay 
To: upholding.peoples.rights@hotmail.com

Dear Mr He,

 

I will talk to our Committee Secretary about your questions and see what he says.  I may have assumed wrong about listing confidential submissions online, the more I think about it, the more likely I believe it is that the Committee will get me to list them!  But yes I will talk to our Secretary and get back to you

 

Sincerely,

 

Cassimah Mackay 
Senate Standing Committee On Legal and Constitutional Affairs 
  

From: Daming He [mailto:upholding.peoples.rights@hotmail.com] 
Sent: Thursday, 9 July 2009 2:18 PM
To: Mackay, Cassimah (SEN)
Subject: RE: Update

 

Dear Ms Mackay

 

Thanks you very much for your reply. 

 

Could you please find out exactly?

a.
Why are not the submissions ‘in camera’ listed while the ‘confidential’ submissions are listed?

b.
What is the difference between ‘confidential’ and ‘in camera’?

c.
Where can I find relevant information about submissions ‘in camera’ on Senate’s website?

 

I look forward to receiving your advice. 

 

Yours sincerely

 

Daming He  



Subject: RE: Update
Date: Wed, 8 Jul 2009 17:49:16 +1000
From: Cassimah Mackay 
To: upholding.peoples.rights@hotmail.com

Dear Mr He,

 

I apologise for the delay in my reply, I was away sick yesterday and we have been extremely busy today.  To answer your questions, your submission has definitely been received by the Committee, even though it is not listed as a ‘confidential’ submission on the website.  I cannot say for sure but I am assuming that due to the number of submissions that are being accepted in camera for this inquiry, the Committee has decided not to list them on the website (otherwise it would have a large number of submissions listed as confidential that cannot be viewed by the public due to their in camera status.)

 

The public hearings have definitely not finished.  Just this afternoon the Committee confirmed 2 hearings next week for the Access to Justice Inquiry, 1 will be in Perth on Monday, the other will be in Melbourne on Wednesday.  If you have a look at our website tomorrow, the programs for those hearings should be available to view here

 

http://www.aph.gov.au/Senate/committee/legcon_ctte/access_to_justice/index.htm
 

There will be more hearings for both inquiries after next week as well, however the Committee has not yet confirmed the date and city.

 

I hope this helps with your questions,

 

Sincerely,

 

Cassimah Mackay 
Senate Standing Committee On Legal and Constitutional Affairs 
  

From: Daming He [mailto:upholding.peoples.rights@hotmail.com] 
Sent: Tuesday, 7 July 2009 10:18 AM
To: Mackay, Cassimah (SEN)
Subject: RE: Update

 

Dear Ms Mackay

 

Thanks you very much for the information. 

 

My submissions are in relation to ‘Australia’s Judicial System and the Role of Judges’. I look at the Committee’s website but can find neither confidential submissions nor submissions in camera. I find there are three confidential submissions in the inquiry of ‘Access to Justice’. Does that mean my submissions have not been recorded as received? 

 

The public hearings have held on 11-12 June. Does that mean that the public hearing in relation to ‘Australia’s Judicial System and the Role of Judges’ has finished?

 

I look forward to receiving your advice. 

 

Yours Sincerely

 

Daming He  



Subject: RE: Update
Date: Mon, 6 Jul 2009 10:35:25 +1000
From: Cassimah Mackay 
To: upholding.peoples.rights@hotmail.com

Dear Mr He,

 

Thank you for your email, I will try and answer your questions as completely as possible.  Firstly, as far as I am aware, the Committee will not send you further instructions, if you would like to keep an eye on the proposed public hearings, I would recommend checking our website regularly, as the program for the public hearing will be published on the website as soon as it is ready (which may be a few days away).  In terms of the Committee hearing your evidence, only witnesses that have been invited by the Committee can give evidence at a public hearing.  Whether you are invited to give evidence or not is up to the Committee and the Committee only.  If you are invited to give evidence, the Committee will contact you within the next week or so.  

 

As for now, the Committee has the benefit of the information provided in your submission to help in completing the report.

 

I hope that helps, please feel free to contact me about anything else you may be interested in

 

Sincerely,

 

Cassimah Mackay 
Senate Standing Committee On Legal and Constitutional Affairs 
  

From: Daming He [mailto:upholding.peoples.rights@hotmail.com] 
Sent: Friday, 3 July 2009 3:18 PM
To: Mackay, Cassimah (SEN)
Subject: RE: Update

 

Dear Ms Mackay,
 
Thank you very much for your update information. I received an email from the secretary of the Committee. He said my submissions are accepted and are in camera. Could you please inform me?
 
a. when will the committee send me further instructions?
b. what things should I do next? 
c. will the Committee hear my evidence?
 
I look forward to hearing from you.
 
Yours sincerely,
 
Daming He
 



Subject: Update
Date: Mon, 29 Jun 2009 15:55:02 +1000
From: Cassimah Mackay 
To: upholding.peoples.rights@hotmail.com

Dear Mr He,

I thought I should let you know, it looks as though the Committee may have responses sent out this week.  I will let you know if this progresses any further.

Sincerely,

Cassimah Mackay
Senate Standing Committee On Legal and Constitutional Affairs
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