Submissions to Senate Legal and Constitutional Affairs Committee

On Inquiry into Australia’s Judicial System, the Role of Judges and Access to Justice
Summary

The whole Commonwealth governing system failed to set aside an incorrect court ruling, which undermines constitutional principle (this country operates under the rule of law) and affects the majority of Australia’s population, exposes weaknesses of the system; and therefore, this inquiry is much needed.
1.
Workers have to follow bosses’ apparently unlawful directions
1.1
When refusing bosses’ apparently unlawful directions and complaining about those directions to employers, unions or government department and agencies, workers can be legally sacked and replaced in accordance with a Court ruling, which requests workers to complain about workplace illegalities ‘only to a Court or Tribunal’ (Zhang v The Royal Australian Chemical Institute Inc [2005] FCAFC 99 (3 June 2005) par 25), while no laws allow workers to complain about workplace illegalities to a Court or Tribunal in ordinary situations. The ruling actually denies workers’ right to refuse and complain about bosses’ apparently unlawful direction. 
1.2
Based on the ruling, Courts further rule workers’ claims for their legal and constitutional rights and obligation as ‘[being] instituted vexatiously or without reasonable cause’.
2.
The ruling against constitutional principle

2.1
Covering Clause 5 of the Constitution sets out: 
‘This Act, and all laws made by the Parliament of the Commonwealth under the Constitution, shall be binding on the courts, judges, and people of every State…’ 

2.2
As workers cannot complain about workplace illegalities in ordinary circumstances to a Court or Tribunal, in accordance with the ruling, bosses’ apparently unlawful directions prevail over all laws and Constitution in workplaces.  
2.3
In late 2008 the Prime Minister’s Department found: the ruling is ‘incorrect’ and affects the right ‘of employees who are given apparently unlawful directions by their employers in the workplace’.

3.
The ruling is bad 
3.1
The ruling has caused awful consequences: 
a.
People always ask why so many terrible accidents happen at workplaces; it is because of the bad ruling. Even Occupational Health Safety and Welfare Manager who raises concerns on serious breaches of legislation relating to occupational health and safety can be legally sacked and replaced—Nylex Industrial Products Pty Ltd v Robert Lynn - [2008] AIRC 196 (5 March 2008).
b.
People always ask why there are so many serious disasters; it is because of the bad ruling. Engineers and experts who stick to engineering principles and standards can be legally sacked and replaced—Sapula v ResMed Ltd [2007] FCA 438 (19 March 2007).

c.
People always ask why their savings in superannuation and other financial products, communities’ and governments’ funding can disappear overnight. It is because of the bad ruling, that the bad bosses can legally sack and replace anyone who dares to raise any concerns on workplace illegalities. 

3.2
For example, a judge accepted Hilda Zhang, an accountant of Royal Australian Chemical Institute, was forced to falsify accounting records and reports (cook the books), after having complained about her superior’s apparent unlawful directions and activities internally and externally, she was dismissed before Christmas of 2003. The judge characterised Hilda’s complaints against workplace illegalities as ‘only in the capacity as employee’. The employer’s counsel conceded that: ‘the illegality is in fact on the part of the employer’. Naturally, Hilda claimed reinstatement to have her job back, to have the right to do the right thing at right place at the right time. However, in accordance with the bad ruling, her claim was struck out. She was ordered to pay her employer’s costs.
3.3
Therefore, it is in the public interest to protect workers who bravely stick to the principles from retaliatory dismissals. Many organizations and politicians have concerns on the bad ruling (see the lists of organizations and politicians attached to these submissions).
4.
Why the bad ruling can exists 

4.1
No politician supports the bad ruling, but the politicians who don’t oppose the bad ruling may consider: hold on, the bad ruling can give bad bosses power to boost economy. What they get—HIH, Ansett, One-Tel, AWB, economic crisis, etc, and more to come.   

4.2
On 25 September 2008 Prime Minister Kevin Rudd told the world at the United Nations General Assembly: ‘The failures that we have seen in recent times do not lie in the institutions alone. The failure lies more in the poverty of our political will to animate these institutions to discharge the purposes for which they were created … We must, therefore, ask ourselves… most critically… what needs to be done…how we marshal the political will to do so’. 

4.3
Even though the High Court, the Attorney-General Department, the Workplace Relations Department, the Prime Minister’s Department and Senate Standing Committee on Workplace Relation do not approve of the bad ruling, they find some excuses for not dealing with people’s concerns or for keeping the bad ruling. More details are dealt at the section 9, jurisdiction issues, below.
5.
Access to proper legal resources
5.1
The legal advices given to unions and workers of above mentioned cases were they could not win their cases. Even the Attorney-General’s Department did not say that the bad ruling is wrong. Only the Prime Minister’s Department advised that the bad ruling is ‘incorrect’. 
5.2
If the Attorney-General’s Department and Senate Standing Committee had gotten proper legal advices that the bad ruling is ‘incorrect’, they might have reacted differently. If ordinary solicitors believe in constitutional principle and are able to access to proper legal resources, they might have provided different legal advices to the unions and workers.
6.
Access to justice

6.1.
Given that the Attorney-General’s Department even cannot obtain proper legal advices, the legal system cannot operate properly. On the other hand, Governments limit and even punish industrial actions. Nowadays, workers who just seek helps from union are sacked immediately—CSR Viridian Limited (formerly Pilkington Australia Limited) v Claveria [2008] FCAFC 177 (30 October 2008). Therefore, workers have less chance to access to justice than before. 
6.2
The bad ruling is unprecedented. It is unprecedented that the Courts held that workers’ claims for their right to obey the laws and Constitution at work were ‘instituted vexatiously or without reasonable cause’. 
7.
The ability of people to access proper legal representation
7.1
Given that Hilda Zhang could not access proper legal resources, she was denied proper legal representation. However she believed in the constitutional principle and appealed the bad ruling to the High Court. In accordance with s78B of the Judiciary Act 1903 Notices of Constitutional Matter certified by the High Court were sent to the Attorneys-General of Commonwealth and States. The High Court found: ‘No Attorney-General has indicated a desire to intervene’ and consequently held: ‘The documents filed by the applicant do not demonstrate that there are prospects of her showing error in the reasoning of the courts below sufficient to justify a grant of special leave to appeal in any of the applications’ Zhang v The Royal Australian Chemical Institute Inc [2006] HCATrans 227 (10 May 2006) (bold added). 
7.2
The High Court did not use its usual reasons for declining an application for special leave to appeal:
a.
the judgment appealed from is correct or not sufficiently doubtful 

b.
the appeal is unlikely to succeed 

c.
the appeal does not involve a question of law of sufficient public importance, etc

(par 4.198, Australian Law Reform Commission Discussion Paper 64 December 2000)

7.3
On face of it, even though holding Hilda’s applications could not be declined with usual reasons, the High Court found ‘the documents’ written by a layperson was not ‘sufficient to justify a grant of special leave to appeal’ or put another way if the documents had been written by proper legal representation, they might have demonstrated ‘that there are prospects of her showing error in the reasoning of the courts below sufficient to justify a grant of special leave to appeal’.
8.
Public importance
8.1
Under section 35A of the Judiciary Act 1903, the prime criterion for granting special leave to appeal is that the application ‘is of public importance’, and ‘a question concerning the interpretation and application of’ a section of law can be ‘one of public importance’— Devenish v Jewel Food Stores Pty Ltd [1990] HCA 35; (1990) 94 ALR 664; (1990) 64 ALJR 533 (15 August 1990) at par 3 and 10.
8.2
The bad ruling is the interpretation and application of the unlawful dismissal laws s659(2)(e) of the Workplace Relations Act 1996, which is: 

‘the filing of a complaint, or the participation in proceedings, against an employer involving alleged violation of laws or regulations or recourse to competent administrative authorities’;
The Court interpreted ‘the filing of a complaint’ as ‘only to a Court of Tribunal’ (see [1.1] above).
8.3
The bad ruling directly affects over seven millions Australian workers’ rights. If including their families, the bad ruling affects the majority of Australia’s population. As outlined at section 3 above, the bad ruling indirectly affects the general public as well. 
9.
Jurisdictional issues

9.1
As mentioned at [7.1] above, a Court has duty to let the Attorneys-General decide whether a matter is of public importance. Notices in relation to the bad ruling were sent to all Attorneys-General of the Commonwealth and States, but none of them expressed the matter is of public importance. 
9.2
Except disclosing that the Attorney-General usually does not decide whether he will intervene in the constitutional matter and that he did not make the decision on this matter, the Federal Attorney-General’s Department did not disclose any reasons for not intervening in the matter, even though the reasons were requested to be disclosed under the Freedom of Information Act 1982 and Bennett v Chief Executive Officer of the Australian Customs Service [2004] FCAFC 237 (25 August 2004).
9.3
The Deputy Victorian Government Solicitor provided his reasons:

‘As a general rule, the Attorney-General does not intervene in special leave applications. The High Court has indicated previously that it is not appropriate as, until leave is granted, there is nothing to intervene in’. 
The Australian Government Solicitor also expressed: ‘If special leave to appeal is granted, the Attorney-General might decide to intervene in the appeal’.

9.4
Comparing the Governments Solicitors’ opinions with the High Court’s reference to the desire of the Attorneys-General as outlined at [7.1] above, there is apparent confusion between the High Court and the Government Solicitors. The issue is: is it the High Court’s or the Attorneys’-General jurisdiction to decide whether a matter is of public importance?
9.5
While around 2000 people signed petition arose from the bad ruling presented to the Senate, the Senate Committee on Workplace Relation replied: 

‘The tenor of judicial comments on the cases in which you have been a litigant suggest that no recommendation the committee might make to the Senate urging a plea to the Attorney-General would succeed’.

Apparently, the Committee believe the High Court have the full jurisdictional responsibility to decide whether a matter is of public importance.

9.6
However, the High Court Registry further clarified that the Attorneys-General and Parliaments can decide whether a matter is of public importance by advising Hilda that if the Government or the Parliament considers the matter is of public importance, it can requires the High Court to hear the appeal against the Court ruling. 

9.7
Having found the bad ruling is ‘incorrect’ and ‘relates to the protection of employees who are given apparently unlawful directions by their employers in the workplaces’, the Prime Minister’s Department held it has no jurisdiction to do anything against the bad ruling. 

9.8
No doubt the matter is a legal and constitutional matter; however, after the petition of this matter was presented to the Senate, the petition office referred the petition to the Committee of Workplace Relation other than the Legal and Constitutional affairs. The sectary of the Committee of Workplace Relation showed that he had no confidence to deal with the matter. He replied: 
‘The committee does not believe that any constitutional connection has been established. It does not arise in the unfair dismissal case brought by Hilda Zhang in the Federal Court, judgement of which was given by Finkelstein J on 29 October 2004 (2004 FCA 1392)’

His argument might be:

a.
the Workplace Relation Committee can only deal with unfair dismissal cases, 
b.
that it is the Legal and Constitutional affairs Committee’s responsibilities to deal with matter of legal and constitutional affairs and,

c.
if it is wrong to say that the matter is an unfair dismissal case, it should be the petition office’s responsibility to refer this matter to the Legal and Constitutional Affairs Committee. 
9.9
Obviously, the three ‘arms’ of the Commonwealth Government (the legislature, or parliament, the executive, or ministers and the prime minister and judiciary) hold contradictory opinions in relation to whether the Governments and the Parliaments can decide that a matter is of public importance. This confusion can be easily clarified through this Senate inquiry.
10.
Appropriate qualification

10.1
The solicitors in governments with appropriate qualification should know:

a.
under the Cover clause 5 of the Australian Constitution, workers have right to obey the laws and Constitution at work,

b.
the bad ruling is ‘incorrect’ and ‘relates to the protection of employees who are given apparently unlawful directions by their employers in the workplaces’,

c.
the s78 of the Judiciary Act 1903 requests the Attorneys-General to decide whether a constitutional matter is of public importance.
Why are they still perplexed by the jurisdictional issues? The issue may be whether those solicitors are competent or not.
11.
The interface between the Federal and State judicial systems
11.1
In response to the inquiry in relation to the bad ruling, the Victoria’s Attorney-General replied: 

‘You indicated that you are interested in employees’ rights under the Australian Constitution. I suggest you write to the Federal Attorney-General with your views in relation to this issue, as this is within the Federal Government’s responsibility’.
He raises the jurisdictional issue that it is not in the State Jurisdiction to uphold Victorian workers’ constitutional right to obey the laws at work.
12.
Conclusion

12.1
In light of the High Court Registry’s advice, the Prime Minister’s Department’s advices and the Legal and Constitutional Affairs Committee’s readiness to deal with the jurisdictional issues and access to justice, confusion in respect of how to set aside the bad ruling can be clarified, and the constitutional principle can be reaffirmed through this inquiry. 
Further references are available at http://www.upholding-peoples-rights.blogspot.com and through Upholding.Peoples.Rights@hotmail.com. 


Daming He
Coordinator of the campaign for abolishing the bad ruling
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Organizations Support Abolishing the Bad Ruling
Australia Asia Worker Links Inc.
Australian Education Union Victorian Branch
Australian Democrats

ACT Greens

Australian Greens
Australian Institute of Marine and Power Engineers Victoria/Tasmania Branch
Australian Manufacturing Workers’ Union North Districts Committee (Vic)
Australian Manufacturing Workers’ Union Victorian Branch
Australian Meat Industry Employees Union

Australian Nursing Federation Victorian Branch
Australian Nursing Federation
Australian Services Union

Central Branch of Union Solidarity (Vic)
Communication Workers’ Union, P+T Victorian Branch
Communications, Electrical and Plumbing Union of Australia
Communication Workers’ Union of Australia

Construction and General Division of CFMEU Victorian Branch
Construction, Forestry, Mining and Energy Union

Country Alliance

Darebin City Council (Vic)

Darebin Community Legal Centre (Vic)
Darebin Workers Rights and Social Justice Campaign (Vic) 

Electrical Trades Union of Australia Southern States Branch
Friends of the Earth
Geelong and Region Trades and Labour Council
Industrial Workers of the World
International Socialist Organization
Leichhardt Peace Group (Sydney)
Maritime Union of Australia Victorian Branch
Maritime Union of Australia Western Australia Branch
Mining and Energy Division of the CFMEU Victorian Branch
Moreland City Council (Vic)
National Tertiary Education Union

Newtown Peace Group (Sydney)
Parramatta Peace Group (Sydney)
Preston Reservoir Progress Assoc (Vic)
Royal Melbourne Institute of Technology University Students Union

seditioncharter.org
Socialist Alliance

Socialist Alternative
Socialist Party
Thornbury Women’s Neighbourhood House (Vic)
Union of Australian Women Southern Branch (Vic)
Union of Australian Women
Union Solidarity (Vic)
Unite (Vic)
United Casual Workers Alliance (Gold Coast)
United Firefighters Union Victorian Branch
Uniting Church (Vic & Tas)
Victorian Council of Social Service
Western Suburbs Legal Service Inc. (Vic)
Women's Information Referral Exchange (Vic)
Politicians Support Abolishing the Bad Ruling
Federal
Adams, Dick MP (ALP) 

Bidgood, James MP (ALP)

Bird, Sharon MP (ALP)
Burke, Anna MP (ALP)
Burke, Tony MP (ALP)

Bowen, Chris MP (ALP)
Cameron, Douglas Senator (ALP) 
Campbell, George Senator (ALP)

Clare, Jason MP (ALP)

Crean, Simon MP (ALP)
Crossin, Trish Senator (ALP) 

Ellis, Kate MP (ALP)
Emerson, Craig MP (ALP)

Fitzgibbon, Joel MP (ALP)
Georgana, Steve MP (ALP)
Grierson, Sharon MP (ALP)

King, Catherine MP (ALP)

Kirk, Linda Senator (ALP)

Livermore, Kirsten MP (ALP)

Lundy, Kate Senator (ALP)

Marshall, Gavin Senator (ALP)
McEwen, Anne Senator (ALP)

O’Connor, Gavan MP (ALP)
Perera, Jude MP (Vic ALP)

Price, Roger MP (ALP)

Ripoll, Bernie MP (ALP)

Roxon, Nicola MP (ALP)

Sawford, Rodney MP (ALP)
Sherry, Nick Senator (ALP)
Snowdon, Warren MP (ALP)
Stephens, Ursula Senator (ALP)

Sterle, Glenn Senator (ALP)

Tanner, Lindsay MP (ALP)
Vamvakinou, Maria MP (ALP)
Webber, Ruth Senator (ALP)

Wilkie, Kim MP (ALP)

Wong, Penny Senator (ALP)

Zappia, Tony MP (ALP)

States
Barber, Greg MLC (Vic Greens)
Beard, Dympna Anne MP (Vic ALP)

Broad, Candy MLC (Vic ALP)
Carli, Carlo MP (Vic ALP)

Cohen, Ian MLC (NSW Greens)
Darveniza, Kaye MLC (Vic ALP)

Donnellan, Luke MP (Vic ALP)
Eideh, Khalil MLC (Vic ALP)

Elasmar, Nazih MLC (Vic ALP)
Eren, John MP (Vic ALP)
Hale, Sylvia MLC (NSW Greens)

Harkness, Alistair Ross (Vic ALP)

Hartland, Colleen MLC (Vic Greens)
Hudson, Robert MP (Vic ALP)

Jennings, Gavin MLC (Vic ALP)
Kavanagh, Peter MLC (Vic DLP)

Leane, Shaun MLC (Vic ALP)
Lobato, Tamara MP (Vic ALP)

Nardella, Donato Antonio MP (Vic ALP)

Pakula, Martin MLC (Vic ALP)
Pallas, Tim MP (Vic ALP)
Rhiannon, Lee MLC (NSW Greens)
Richardson, Fiona MP (Vic ALP)
Robinson, Anthony MP (Vic ALP)
Scheffer, Johan MLC (Vic ALP)

Seitz, George MP (Vic ALP)
Smith, Robert MLC (Vic ALP)
Somyurek, Adem MLC (Vic ALP)

Thomson, Marsha Rose MLC (Vic ALP)
Thornley, Evan MLC (Vic ALP)

Tierney, Gayle MLC (Vic ALP)
Trezise, Ian Douglas MP (Vic ALP)

PETITION REGARDING WORKERS’ CONSTITUTIONAL RIGHTS ARISING FROM UNLAWFUL TERMINATION CASE OF HILDA ZHANG

To the Honourable President and Members of the Senate in Parliament assembled:

The Petition of the undersigned shows:

The Federal Court struck out Hilda Zhang’s claim of unlawful termination of employment, which is certified by the Industrial Relations Commission, and ordered her to pay the employer’s cost, holding that her claim was instituted “vexatiously or without reasonable cause” because she only complained about her former employer’s unlawful instructions and activities to the employer, the Auditor, the Unions, Victorian Employers Chamber of Commerce and Industry, the ATO and the WorkCover and not “to a Court or Tribunal" before the termination. The judgments of the Federal Court do not uphold the employee’s right and obligation to uphold and obey law in the workplace under the Constitution.

Your petitioners request that the senate:

· ensure that employees’ rights under the Constitution are upheld by the laws and courts;

· ensure that the Attorney General of Commonwealth responds to Hilda Zhang’s Notice of A Constitutional Matter, which is certified by the High Court, and intervenes in the matter in the High Court under section 77J(1) of the Judiciary Act 1903.
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